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THE FUNCTION OF PEIVATE CODIFICATION IN 
INTEENATIONAL LAW * 

The increasing frequency of arbitration and the pressure for a 
regular court of international justice composed of permanent judges, 
have given new emphasis to the demand for what is called the codi- 
fication of international law. 

The process and the result intended to be described when the term 
codification is applied to international law involves something very 
different from the codification of municipal law. The codifier of 
any part of the law of a nation finds the law with which he is to 
deal already in existence and authenticated. It may be confused in 
form and apparently unrelated in its parts: it may be scattered 
through the statutory enactments of many years and the declarations 
of a multitude of judicial decisions ; the codifier may have to struggle 
with difficult questions of apparent inconsistency, of doubtful repeal, 
of obscurities in expression calling for interpretation and construc- 
tion, and with conflicts of judicial opinion ; but the expressions which 
he considers all come from the same law-making power. Some- 
where in the mass of material is to be found the final expression of 
legislative will, the controlling decision of the courts, and when these 
are found everything inconsistent with them may be rejected as re- 
pealed or overruled. The codifier's task is to find what the rules 
really are; to put them in due relations to each other under ap- 
propriate heads in accordance with some systematic scheme of 
arrangement ; to bring order out of confusion ; to furnish a methodical 
statement of the results of his researches which may make the law 
plain to the people who live under it and may relieve countless lawyers 
from the necessity of going through the same wearisome process of 
inquiry in each separate case. When the work is complete, if it is 
acceptable, the legislative power of the state puts its stamp of ap- 

* An address delivered by the Honorable Elihu Root, President of the American 
Society of International Law, at the Fifth Annual Meeting of the Society. 
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proval upon it and resolves any doubts or uncertainties by its accept- 
ance of the codifier's conclusions. It may indeed be that the research 
of the codifier and the clearer view presented by a systematic arrange- 
ment will have revealed inadequacies of expression, incongruities, 
and omissions in the existing law, but, as to these, the suggestions 
of the codifier for remedying the defects discovered will be accepted 
or rejected by the single fiat of the legislative body which enacts the 
code. 

In the main, to codify municipal law is to produce a systematic 
and authoritative statement, of the law already prescribed by a 
sovereign. 

An attempt to codify international law must deal with entirely 
different material and must involve a very different process. Lord 
Mansfield has described the law of nations as " founded upon justice, 
equity, convenience, the reason of the thing and confirmed by long 
usage." 

When any one undertakes to produce a systematic statement of 
the rules- of international law, having no statutes embodying it, no 
binding judicial decisions declaring it, no deliverance of any law- 
making power establishing it, he must have recourse to a vast mass 
of conflicting opinion expressed by a multitude of text-writers, of 
publicists, of the Authors of diplomatic correspondence, as to what 
is just, what is equitable, reasonable, convenient, with very defective 
and partial evidence of acceptance by the civilized nations of opinions 
one way or another upon these questions. He will find it possible 
by research to secure evidence of the acceptance of certain very gen- 
eral rules of conduct, of certain ethical principles, of many partial 
and a few general usages and precedents, and the conventional accept- 
ance of a few specific rules designed to make certain the practical 
application of general principles. A very great part, however, of 
the so-called rules of international law, the relevancy of which to 
the practical affairs of life has been perceived, and which have been 
the subject of discussion among international lawyers, he will find 
to be of such doubtful authority, to rest upon such uncertain and 
partial acceptance, by governmental authority, or upon such vague 
and unsatisfactory evidence of usage, that they will certainly be open 
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to dispute whenever cases involving diverse interests arise; and any 
proper statement of them must be, not that this is the law, but that 
this ought to be the law, or this is the better opinion, or this is more 
generally received as being the rule which should govern. The sub- 
stantial work of international codification is, not merely to state 
rules, but to secure agreement as to what the rules are, by the nations 
whose usage must confirm them. Except as a means to this end, 
any codification of international law can be of little value except as a 
topical index and guide to the student. As a means to this end, to 
be properly used and followed out, it is of very great importance to 
press forward the work of codifying international law. 

To codify municipal law is to state in systematic form the results 
of the law-making process already carried on by a nation through its 
established institutional forms. To codify international law is 
primarily to set in motion and promote the law-making process itself 
in the community of nations in which the institutional forms appro- 
priate for the carrying on of such a process have been so vague, indis- 
tinct, uncertain, and irregular that they could hardly be said to exist 
at all. 

The nations are a law-making power. When by their confirma- 
tion of a rule of justice they make it a law of nations, it is truly a 
law and can not be violated without punishment. But no govern- 
ment ever has been or can be conducted successfully except through 
the creation of institutions by the orderly working of which the will 
of the governing power becomes transmuted into specific rules of 
action made effective and applied to the affairs of life. In the ab- 
sence of institutional forms through which the process of interna- 
tional law-making may be carried on with regularity, the process 
is very slow and difficult. It is hindered by two facts resting in 
human nature. The first is, that while international law can be 
made only by the assent of governments, governments ordinarily con- 
centrate their attention on propositions of international law affecting 
any given subject only when there is some practical, concrete case 
arising in their own international relations and requiring the ap- 
plication of a rule. Governments are practical organizations dealing 
with actual conditions, continually pressed by immediate difficulties, 
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and the men engaged in them ordinarily have but little time and 
strength to devote to questions which for practical purposes, so far as 
they themselves are concerned, seem academic because they have not 
yet arisen or may possibly never arise. 

Every foreign office is fully occupied with questions that it must 
decide, and, as a rule, foreign offices will not concern themselves with 
any other question unless they are moved by some special impulse 
of external pressure or by the promptings of exceptionally far-sighted 
policy. 

On the other hand, it is a matter of common observation that the 
only way to secure a general agreement upon a rule of action is to 
secure consideration for it at a time when there is no concrete case 
calling for its application ; when there are no diverse interests tend- 
ing to produce different views as to what the rule should be. 

This is very well illustrated by the experience of all the states 
which live under written constitutions. For example, in all the 
States of our American Union there is a substantial similarity in a 
series of constitutional provisions not merely expressing general 
principles of justice, but stating specific rights designed to practically 
insure the benefit of those principles to the individual citizen, such 
as the prohibition against taking private property for public use with- 
out compensation ; against depriving one of life, liberty, or property, 
without due process of law; against being put twice in jeopardy for 
the same offense ; against being compelled to testify against one's 
self; against unreasonable searches and seizures; against excessive 
bail and cruel and unusual punishment ; against State action impair- 
ing the obligation of contracts, etc. These rules are adopted through 
a process which does not deal at all with concrete cases. They are 
agreed upon by the people of the State as rules of abstract justice. 
There is no American State in which the people would under any 
condition abandon them ; yet it would be difficult to find any State in 
which there are not attempts made every year on the part of the 
officers of government to evade and override these very rules in con- 
crete cases. Indeed the reason why our people put such provisions 
into our constitutions is that they feel that if they do not make such 
rules of action binding when there is no practical question at issue, 
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they themselves will not observe the rules when a practical question 
is presented. They know that the time for agreeing upon a just 
rule of action and the occasion for applying a rule of action must be 
separate and distinct, or the interest of the particular occasion will 
override and control the law-maker's sense of justice. Of course 
these considerations apply much more strongly in the making of an 
international law ; because the particular occasion for the application 
of an international rule ordinarily is created by the existence of 
diverse interests which make very difficult any agreement as to what 
the rule of justice is. 

It thus appears that in the ordinary course of international affairs 
the only occasions when it is possible to secure the attention of a law- 
making power to questions as to what the rules of law are or ought 
to be, are the very occasions when it is most difficult for the law- 
making powers to agree upon such rules, that is, the most difficult for 
them to establish a rule as law. The movement for codification of 
international law is an expression of a natural impulse on the part 
of those who are interested in international relations to remedy this 
failure of national governments to function as an international law- 
making power. The movement has proceeded along several apparently 
distinct lines. The first has been the line of individual codification 
by temperamental successors to Jeremy Bentham — men whose 
natures moved them to evoke order out of confusion and to give 
system and definiteness to the subject-matter contained in the vast 
mass of writings by publicists upon international law, often vague 
and indefinite, often repetitious and prolix, often contentious and 
prejudiced. The forty-five years which have passed since, at the 
instance of Mr. David Dudley Field, the British Association for the 
Promotion of Social Science appointed a committee to prepare and 
report the outline of an international code have been a period not of 
stagnation, but of extraordinary growth in the direction of interna- 
tional law-making. Although Mr. Field alone did nothing under 
the committee appointment, he produced his own admirable draft 
outlines of an international code in 1872. In the meantime the 
codification by Professor Bluntschli, of Heidelberg, had been pub- 
lished in 1868, the code of Pasquale Fiore, of the University of 
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Naples, was published in 1888, and in 1906 the projet for a code of 
public international law by M. Duplessix was published at Paris 
and crowned by the Bureau of International Peace. A compre- 
hensive draft of a statute has thus been made in four different coun- 
tries from four different national points of view at different times 
and upon independent, individual initiative. 

In the meantime also another process has been going on much like 
the discussion to which the provisions of proposed laws are subject 
in committee under ordinary methods of legislative procedure. That 
process has been carried on by voluntary international associations 
of great dignity and consequence. 

The Institute of International Law, established at Ghent in 1873, 
has devoted itself to the scientific study and discussion of the law. 
Closely limited in number, composed entirely of eminent experts 
whose qualifications have already been demonstrated by their indi- 
vidual writings, filling the vacancies in its number by its own selec- 
tion, it has rendered very great services in the systematic development 
of the science of international law. It has drafted and adopted, 
after full discussion and mature deliberation, model codes upon a 
great number of subjects and has bestowed great benefits upon man- 
kind by leading the way in the study of international law from the 
philosophical and historical point of view. 

The Association for the Reform and Codification of the Law of 
Nations, organized at Brussels in the same year, 1873, under the 
initiative of James B. Miles, the secretary of the American Peace 
Society, and with the cooperation of David Dudley Field, Theodore 
Dwight Woolsey, William Beach Lawrence, Emory Washburn, Elihu 
Burritt, and many other distinguished Americans, is still active under 
its new title of the International Law Association. Unlimited in 
number, welcoming to its lists all competent persons, including not 
merely scientific students of the law from all countries, but merchants, 
men of affairs, underwriters, ship owners, economists, municipal 
lawyers, politicians, representatives of chambers of commerce and 
peace societies, it has discussed questions of international law from 
many practical and popular points of view and has dealt with the 
application of scientific principles to the actual conditions of inter- 
national trade and intercourse. 
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In the meantime also a great number and variety of international 
societies for specific purposes have arisen, associations devoted to 
political economy; to the promotion of commerce and industry; to 
navigation and railroads; to penology and criminal anthropology; 
to the legal protection of travelers and of children and of animals ; to 
the protection of industrial property and of artistic and literary 
property; to reforming the abuse of alcoholic drinks and the sup- 
pression of immoral literature ; to libraries and bibliography ; to edu- 
cation and insurance ; to sanitation and hygiene and demography ; to 
universal peace, and a universal language, to engineering and archi- 
tecture and agriculture ; to more separate sciences and more different 
reforms than one can well recall without a memorandum. The re- 
cently established Central Office of International Institutions at 
Brussels invited a congress of representatives of such associations 
at Brussels in the year 1910, and representatives of 134 interna- 
tional associations attended the congress. The investigation of the 
Central Office develops the fact that there are about 300 such inter- 
national associations, a large part of them quite ignorant of each 
others existence. 

Most of them are not consciously endeavoring to develop inter- 
national law, but they are building up customs of private interna- 
tional action. They are establishing precedents, formulating rules 
for their own guidance, many of them pressing for uniformity of 
national legislation and many of them urging treaties and conven- 
tions for the furtherance of their common purposes. A great part 
of them represent a multitude of national associations of which the 
international association is a federation. Their activity is making 
a multitude of leaders of thought in almost every department of 
human effort familiar with a field which transcends the limits of any 
national law and in which, if regulation be needed at all, it must be 
found in international agreement. 

I have not endeavored to make an exhaustive enumeration, but 
merely to give instances indicating the existence during the last half 
century of widespread, continuous, and intense private, unofficial 
action tending in the direction of international law making. 

But all of this private activity did not of itself make international 
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law. However plainly founded upon justice, equity, convenience, 
and the reason of the thing a rule might be, in order to be law it 
must be confirmed by the nations. And until the peace conference 
at The Hague in 1899, governments, that is to say, the only powers 
that could really make international law, had responded, but in- 
differently and within narrow limits to the steadily growing unofficial 
pressure. 

There were, it is true, a number of treaties by which nations under- 
took to regulate their future conduct in specific directions, such as the 
Slave-Trade Treaty, in 1890 ; the establishment of the International 
Bureau of Weights and Measures, in 1875 ; the Convention for the 
International Protection of Industrial Property, in 1883 ; for the 
Protection of Submarine Cables, in 1884; for the Exchange of 
Official Documents, in 1886; for the Publication of Customs Tariffs, 
in 1890 ; the agreement made at Saint Petersburg for the Prohibition 
of the Use of Explosive Bullets, in 1868 ; and the Geneva Convention 
relating to the Treatment of the Wounded of Armies in the Field, 
in 1864. But mere agreements by which nations stipulate as to 
their future conduct do not of themselves make international law. 
They are binding only as contracts generally are binding. It is true 
also that the results of private formulation and discussion of rules 
of international law, well known to the foreign offices of the world, 
produced an effect upon the conduct of nations tending to bring about 
that usage which in the long course of time would ultimately be 
capable of proof as amounting to a confirmation. 

There were also during the same period a few exceptional instances 
of a new departure in the way of making international law by sub- 
stituting a formal governmental declaration of the law for the proof 
of conduct in specific instances necessary to establish confirmation by 
long usage. 

The difficulties experienced in the Crimean War led the negotiators 
of the Treaty of Peace in 1856 to embody in the Declaration of 
Paris a statement of four rules affecting captures at sea, three of 
which received general adherence. The requirements of a great 
volunteer army, not very familiar with the history and customs of 
warfare, in 1863, led to the formulation by Doctor Prancis Lieber 
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of his famous instructions for the government of the armies of the 
United States in the field — a code of 157 articles, which was ap- 
proved by President Lincoln as " General Order No. 100 of 1863." 
This codification produced among the European publicists of that 
day an impression which time has not weakened. Its intrinsic merit 
and its practical application on a large scale, although by a single 
government, gave it a distinction and authority in the opinions of 
mankind which it has never lost. 

When Great Britain and the United States were about to submit 
the Alabama claims to arbitration in 1871 they agreed so far as they 
could upon the law regarding the rights and duties of neutrals which 
should govern the arbitrators, and formulated their agreement in 
the three rules of the Treaty of Washington. The success of the 
Geneva arbitration and the great impression produced by that illus- 
tration of the practicability of peaceful judicial settlement gave great 
credit to the steps by which the result was attained ; but of course the 
agreement of two nations did not make the three rules of the treaty 
international law any more than President Lincoln's approval of 
Doctor Lieber's code made that international law. 

The year 1899 found the two bodies of actors in the field of inter- 
national law development — the private persons who had been dis- 
cussing and formulating and codifying on the one hand, and the 
governments, who alone had power to make law, on the other hand, 
quite separate and distinct; the codifiers apparently pure theorists 
engaged in academic discussion; the governments apparently stolid 
and indifferent to all but the specific difficulties with which they 
were called upon to deal from day to day. Then a very great event 
was brought about. It was unpremeditated, unintended, and unfore- 
seen. The Czar of Kussia, by his note of August 12-24, 1898, in- 
spired by a noble humanitarian sentiment, had called an interna- 
tional conference for the specific purpose of considering the limita- 
tion of armaments. In that note Count Mouravieff said : 

To put an end to these incessant armaments and to seek the means 
of warding off the calamities which are threatening the whole 
world, — such is the supreme duty which is to-day imposed on all 
states. 
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Filled with this idea, His Majesty has been pleased to order me 
to propose to all the governments whose representatives are accredited 
to the Imperial Court, the meeting of a conference which would have 
to occupy itself with this grave problem. 

The Powers assented to the Russian proposal, but before the con- 
ference met it had become evident that there was no possibility what- 
ever of securing an agreement upon any plan to accomplish the pur- 
pose for which the conference was called. If public failure was to 
be avoided it was necessary to find something for the conference to 
do, and for the conference to do something quite apart from its 
original purpose. What the conference did was to bridge the chasm 
between individual opinion and government action ; between the codi- 
fiers of international law and the makers of international law. 
Then was inaugurated for the first time an institution through which 
instructed, deliberate, and mature opinion might find the method 
and machinery for its direct and effective development into law 
through the concerted action in prescribed and orderly procedure, of 
the law-making powers constituting the community of nations. The 
Second Hague Conference in 1907, in its broader and progressive 
results and its provision for still a third conference, made certain 
the continued life of the institution. In these great assemblies the 
work of the codifiers bore fruit. Lieber's epoch-making code of rules 
for the conduct of armies in the field became law. The three rules 
of the Treaty of Washington became law. Much of the painstaking 
and public-spirited work of the Institute of International Law, and 
notably that contained in its codification of the laws of war on land, 
adopted at its meeting of 1880, became law. The patient thought 
which had evoked from the wilderness of precedent and philosophical 
discussion, and had tested and codified and formulated in systematic 
statement the rules that ought to govern nations, had prepared mate- 
rial, directed thought, and created opinion which made it possible 
for the Hague conferences to act. The instructed thought of the 
world, the sentiment of the world in favor of effective law, the belief 
of the world in the possibility of effective law, had been led to such 
a condition that the atmosphere of the conferences discouraged 
factious opposition, gave heart to the friends of progressive develop- 
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ment, and disappointed the cynical disbelief of hide-bound 
reactionaries. 

The success of the Hague conferences was possible because in the 
fullness of time the world was ready for them; and the world was 
made ready by the voluntary service of a multitude of private, un- 
official workers in the field of international law working out just 
conclusions by scientific methods in practical form and urging upon 
the attention of mankind the need and the possibility of extending 
the control over nations of universally accepted law. While man- 
kind has looked with approval upon the specific results attained by 
the two Hague conferences, it does not yet appreciate the tremendous 
significance of the institution which has been created, or fully discern 
the fact that a new era in the law of nations has been inaugurated ; 
and very few men appreciate the great part which has been played 
by the unofficial international lawyer in this great movement of 
civilization. 

The Final Act of the Second Hague Conference declared : 

Finally, the conference recommends to the Powers the assembling 
of a Third Peace Conference, which might be held within a period 
corresponding to that which has elapsed since the preceding confer- 
ence, at a date to be fixed by common agreement between the Powers, 
and it calls their attention to the necessity of preparing the pro- 
gramme of this Third Conference a sufficient time in advance to 
ensure its deliberations being conducted with the necessary authority 
and expedition. 

In order to attain this object the Conference considers that it 
would be very desirable that, some two years before the probable 
date of the meeting, a preparatory committee should be charged by 
the governments with the task of collecting the various proposals to 
he submitted to the conference, of ascertaining what subjects are ripe 
for embodiment in an international regulation, and of preparing a 
programme which the governments should decide upon in sufficient 
time to enable it to be carefully examined by the countries interested. 
This committee should further be intrusted with the task of proposing 
a system of organization and procedure for the conference itself. 

Here lies the pressing duty of the international lawyer. What 
subjects shall be " ripe for embodiment in international regulation " 
when the next great law-making council of the nations convenes; 
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where lies the greatest need ; in what direction are the lines of least 
resistance; upon what subject is general opinion most nearly ready 
for crystallization. That some subject shall be ready with opinions 
sufficiently matured to make it possible for a conference within the 
short space of a few months to reach effective conclusions is vital to 
the continuance of the progress in which we are all so deeply inter- 
ested. Now, as heretofore, the work of preparation must be done 
chiefly upon private and unofficial initiative. Codifiers must draft 
and systematize and clarify. Associations must discuss and obviate 
objections, and reconcile the philosophical and the practical, and 
work out conclusions and educate opinion. Industry, learning, accu- 
rate thought, knowledge of practical affairs and breadth of view must 
prepare the definite expression of what has been found to be just 
and reasonable, so that there may be that formal acceptance which 
shall make it international law. 

The necessity of this development of international law to the move- 
ment for international judicial settlement is well illustrated by the 
Conference of London. The convention of the Second Hague Con- 
ference for the establishment of an international prize court marks 
the furthest point to which the movement for the judicial settlement 
of international disputes has gone. It establishes a regular court of 
justice composed of judges appointed to the court and paid a fixed 
compensation as distinguished from arbitrators selected for a par- 
ticular case, with compulsory jurisdiction in cases of prize either by 
appeal from or a rehearing notwithstanding the decisions of national 
tribunals. 

It provides that if there be a treaty between the parties, the treaty 
provisions shall govern, but that, " in the absence of such provisions 
the court shall apply the rules of international law. If no generally 
recognized rule exists, the court shall give judgment in accordance 
with the general principles of justice and equity." 

When Great Britain came to consider the ratification of this con- 
vention, it seemed to her government that there were so many import- 
ant questions coming within the jurisdiction of the court upon which 
no generally recognized rule existed and that there was so much doubt 
as to how the court would apply the general principles of justice and 
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equity, that the interest of her naval power and vast commerce re- 
quired some further agreement as to the law which the court was to 
administer. Accordingly a new conference of the principal naval 
Powers was called by Great Britain and met in London in 1908. 

The conference was attended by the representatives of Germany, 
the United States, Austria-Hungary, Spain, France, Great Britain, 
Italy, Japan, The Netherlands and Russia. After months of discus- 
sion it adopted a declaration concerning the laws of naval war, in 
71 articles, classified in 9 chapters, concerning blockade in time of 
war, contraband, unneutral service, destruction of neutral prizes, 
transfer to a neutral flag, enemy character, convoy, resistance to 
search, and compensation. The declaration settled many questions 
discussion upon which had been historic. The operative provision 
was in these words: 

The signatory Powers are agreed that the rules contained in the 
following chapters correspond in substance with the generally recog- 
nized principles of international law. 

The declaration concluded with an invitation for the adherence of 
other Powers. How universal the confirmation of the declaration 
may be or what modification, if any, it may require before it becomes 
final is not yet certain. But the procedure of the conference is a 
model for international declaratory legislation. Its success is proof 
of the practicability of effective codification and its origin is evidence 
that a complete system for the judicial settlement of international 
disputes will require the codification of international law. 

It is cause for satisfaction that this Society has undertaken and 
is proceeding in so practical a way to do its share in this great work 
of preparation. It is to be hoped that we may work usefully in the 
spirit of those Americans who played such an honorable part in the 
beginning of this great movement by which, in the last half century, 
the development of international law has been carried so far. 

Elihu Eoot. 



